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ABSTRACT 
Questions concerning the relative puoeestion. afforded 

‘by the speech and press clauses of the First Amendment to the United 
» States Constitutic the law cf libel, and protection for the 
.editcrial precess are the focus of this paper. The first section 
summarizes argument for First Amendment press protection, focusing 
cn the eee ote of whether there is a historical basis for making a 
digtinc n-tetween the speech and rfress clauses of the First 
Amendment, as well as on approaches to the inherent difficulties in 
defining "press."~“The second secticn discusses implications of the 
1974 Suprem@é Court decisicn in "Gertz v. Robert Welch, Inc.," in 
which the Supreme Court fer the first timé applied the constitutional 
libel defense established in "New York Times Co. v. Sullivan" to 
media defendants. It outlines problems with the media-defendant 
approach taken in the case and nctes the reluctance of several state 
courts to extend the constitutional privilege to nonmedia defendants. 
In its third section, the paper outlines implications of the 1979 
"Herbert v. Lando" case, in’ which the Supreme Ccurt cast serious 
doubts on the score of pretecticn affcrded the editorial function of. 
the press. It explains the questicn posed in the case, discusses the 
Supreme Ccurt's response, and suggests that a constitutionais 
privilege fcr the press wat nct ruled cut by the Supreme Court: 
ruling. The paper concludes by observing that the issues invclved in 
the ongoing speech-press debate have received little illumination 
from recentySupreme Court. libel decisions. (GT) 
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ON 


‘THE SPEECH-PRESS DEBATE, THE LAW OF LIBEL : 
AND PROTECTION FOR THE EDITORIAL PROCESS © 


* 
In June: of 1974 the duorenle Court in Gertz v. Robert: Welch, 
Inc.,! for the first time explicitly applied the constitutional © 
libel defense established ten years earlier in New York Times Co. 
v. Sullivan? to media defendants.3 In November of 1974 Justice 


Stewart, a ‘nember of the Gertz: majority, in an address at Yale Law | 


“Schgol, made the provocative argument that the free press clause of 
the first amendment, as a structural provision of the Constitution, 
affords the institutional press prétection which goes beyond the 
speech clause guarantees. “He concluded that "the publishing busi- 
ness is, in short, the only organized private business that is given 
explicit constitutional protection." He reasoned that: 


This basic understanding is esséntial, I think, to 
avoid an elementary error of constitutional, law. It is 
tempting to suggest that freedom of the press means only 
that. newspaper publishers are guaranteed freedom of expres- 
sion. ‘They are guaranteed that freedom to be sure, but so 
are we all}; because of the Free Speech Clause. If. the Free 
Press guarantee meant no more than freedpm of exmppsion, 

- 1€ would be a constitutional redundancy. 


Justice Stewart's gtructural approach to first amendment in- 
terpretation touched off a speech-press clause debate, both inside 
and outside the courtroom, which continues today. More than a 


dozen law review articles and commentaries, for er have been 


, 


published during the past five years on the pros aa cons of the’ 
“institutional press privilege Shading e And in one area after another 


the Supreme Courts ‘despite “Justice Stewart's views, has shown a 
uae ee 
oe ors ee \ 
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reluctance to speed the press special first, amendment protection awe 
wich goes beyond that. granted to the individual. During its 1997 
Tern, for,example, the Court refused to open jail and ‘prison doors 
to the media,© refused to exempt newsrooms from susprise searches ‘> 
under valid; warrant, ? rejected attempts to obtain the Nixon tapes | 
for public distribution, 8 upheld the FCC's proposed sanctions 
against: communication of "indecent language" over the airwaves, ? 
and upheld FCC rules on cross-owriership of broadcast media by 
newspapers. !0 - . 

And ina non-media case, First National Bank of Boston v. 

Bellotti, 1} decided during. the same Term of Court,. Chief Justice 
Burger went out of his way to assure the press that it had no 
special first amendment rights not accorded other corporations. 
COneuEr Ing in the majority's opinion which ruled unconstitutional 
7 a iaueuohusatts statute Probie ting OEIC EP "issue" advertising; « 
wie Chief Justice wrote: 
I perceive two fundamental difficulties with a narrow 

reading of the Press Clause. : First, although certainty on 

this point is not possible, bias history of the Clause does . 

not suggest that‘the authors contemplated a "special" or 

"institutional" privilege. . . . The second fundamental 

difficulty with interpreting the Pre$s Clause as ‘conferring | 

special status on a limited group is one of definition. 
"In short,” the Chief Justice concluded, "the First Amendment does 
not 'belong' to any definable category of persons or entities: it 
belongs to all who exercise its freedoms."13 . . 

Previous .Courts have likewise been reluctant to grant special 
first amendment privileges to the press. Freedom of press claims ~ & 
were more likely to be measured by a standard of what the general 


public would or could be granted under the same fact situation. 


a 
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Journalists' claims for a first amendment based testimonial privi- 


lege to protect their confidential sopces, for. example, was Te~ 


; Y 
jected by the Court because of the obligation of all citizens to 


testify at grand jury hearings. |+ Likewise, the right of the press 


"to HHERPSY judicial records’? and to attend judicial proceedings , 16 


have been tled by the Court to the right of the public to equal 
access. 

Only in thie public libel area, apparently, has the press been 
granted a substantial privilege which exceeds that a teraed members 


of the public generdlly. At least. in the Gertz sbiniions which: in 


effect: constitutionalized the law of libel, the press seems to have 
been singled out for special protection under the Sullivan libel 


. Tule. But even here unanswered questions remain. is the Supreme 


Court, for example, in leght of tts denial of special privileges 
for the institutional press in other areas, willing to limit the 


application of the constitutional libel privilege. to media de- 


fendants? What are the implications of the ongoing speech-press 


clause debate for a free and autonomous press, particularly in re- 


_gard to protection of the "uninhibited, robust, and wide-open" 


debate on public issues envisaged by the Court in Sullivan?!7 
Other more recent developments in the libel context raise ad- 
ditional questions about Justice Stewart's Yale Law School thesis 
in regard to the institutfonal press. During its 1978 Term, for 
example, tie Count ruled in three libel cases, all with results 
favorable to 'the plaintiffs. In one of those cases, Herbert v. 


Lando, 18 the Court cast serivus doubts on the scope of protection 


_ afforded the editorial function of the press, i.e., media defendants 


o 


- 
claiming the Sullivan Aedes against a public official or public 


t 
figure. The Herbert’ Court held fiat gence the speech nor the 


) 


press clause of the-first amendment protects journalists ‘from re- 
sponding to questions during pre-trial discovery, even though the . 
questions may deal with the journalist's "state of mind" or with 
opESg eel slonad communications" between the. journalist ane his edi- . 


tor.'9 The question remains: What are the implications i the 


_ Herbert holding in regard to the continued protection of the edi- 


torial processes? These and related questions coneerning the 
speeeh-press debate, the law of libel, and.protection for the 


editorial process will provide the focus of this paper. 


‘ 


I. ARGUMENTS FOR INSTITUTIONAL PRESS RIGHTS “ 


Does the press clause afford the institutional press first 


‘ amendment ‘rights and privileges which go beyond the expression 


‘ 


guarantees afforded to all citizens under the speech clause? While 
some cases during the 1970's may be read as suggesting that the 
press clause has no independent scope, ©° others tend to suggest 


1 Actually the Supreme Court, ac-. 


just the opposite ‘conclusion.@ 
cording to Chief Justice Burger, has "not yet squarely resolved" 
the question. 22 The ongoing debate concerning the interrelatedness 
of the speech and press sieges resulting from Justice Stewart's 
Yale Law School address, huwevers continues unabated. While many 
aspects of the speech-press debate are beyond the scope of this 
study., a brief summary of the ans for first amendment protec- 


tion of an independent and autonomous press is necessary for an 


understanding of the implications of the question in the libel area. 


. 


* One aspect of the debate turns on the question of whether or 
not there is an historical basis for making 2 distinction between 
the speech and press clauses. The Chief Justice, as noted above,@3 
does not think the authors of the first amendment sonvenpiaked "a 
sp elal or institutional privilege" for the press. ‘Indeed, the 
is lef Justice found substantial authority for the proppsition that 
nie framers used freedom of speech and freedom of the press synony- 

ously. 2+ While some first amendment scholars agree with that as- 
sessment, 2? others.see a clear historical precedent for an inde- 
pendent press Sines: 

Floyd Abrams, .counsel for media defendants in Herbert ve 
Lando, 26 While acknowledging that ambiguities exist about the mean- 
- ing of the press clause, has observedwthat: 

Whatever other eonelusions may be drawn--and disputes 
engaged in--from the history of the adoption of the press 
clause of the first amendment, one thing is clear: The press 
clause of the first amendment was no afterthought, no mere ~ 
appendage to the speech clause. The press clause was not, 

, the views. of Chief Justice Burger to the contrary, merely 

ee to and a natural extension of Speech Clause 
And Melville NASIR 5 a professor of law, agreeing with Justice 
Stewart that if the speech clause is held to refer to all forms of 
expression, then the press clause would be a meaningless redundancy, 
coneluded that "freedom of the: press as @ right recognizably dis= ,- 
tinct from that of freedom of speech is dn idea whose time is past 
due. 28 . d 

The truth, as Zechariah Chafee, an eminent first amendment 
scholar, observed many years ago, may be that the framers of the 


first amendment had no very clear idea what they meant.°? In any 


aes the original understanding of the framers, as Professor 


"4 


6 
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Nimmer ‘has noted, is not necessarily controlling. tt is what the | 
framers’ wrote, not what they meant, that in the last analysis 
should be determinative. 30 And as another first amendment scholar 
has dbserved, even though it may be unlikely that the press clause 
could have been designed to protect the institutional press alone, 
as dugeested by Justice Stewart, "the conceptual unity. of speech 
and press avikent in colonial times is less easily defended to- 
day."3! There is little doubt, for example, that the soabbox i. 
orator, the politician, the evangelijst, or the civil rights -acti- 
vist faces a far more complex problem today in disseminating his 
or Herneesuge than was true of similar activities in Colonial | 
‘America.. Use of the mass media is. virtually indispensable today 
in the conduct of a successful information campaign. 

The Chief Justice's second problem with affording the press 
special privileges not granted to non-media litigants--the aiffi- 
culty inherent in defining "press"--does not appear to be insure ‘ 
fiaunbable, Three general approaches have been suapected by dre : 
_ legal scholar.3 ‘ 

First, the pres ay be defined in respect to its historic . 
connotation ate ae equivalent protection under the press 
clause for all who write, including the lonely pamphleteer and 
the occasional newsletter publisher. This broad definitional ap- 
proach has been supported by the Court, at least in dicta.33 

| Secondly, the press may be defined more narrowly along func- 
tional lines. Congress faces such a task as legislators attempt 
to: draft ‘a: bid1 seeking to overturn the Supreme Court's Zurcher v. 
The Stanford Daily depision3+ which authorized the warranted sea h 


ij g 
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of newsrooms. Among several federal bills under consideration are 


two Carter administration proposals which would afford protection 
not only to journalists employed on established newspapers but also 
"to free-lance writers, radio and television stations, magazines, | 


academicians and d any other person possessing materials in connection 


with the ai sseminatlor. to the public of a newspaper, book, broadcast 


or other form of communication. "35 ; 
; Thirdly, the: ciiess ey Ke defined, as Justice Stewart would ap- 
parently define it, to ine e only the established’ "insti tutional . 
press.." Twenty-six pha zes with shield laws protecting journalists 
from disclosing confidential sources and, in some ‘instances, in- 
(formation usually take stich a limited definitional approach. 36 
Though protection under these state shield ewe Kav been judicially 
gutted with regularity, as one commentator has noted, LG rarely has 
occurred because of a lack of knowledge about who or what was in- 
tended to be protected: 37 ( = e 

The first definitional ren while attenuating the speech- 
press problem, may be too broad in Chat it tends to ignore the im-. 
pomEAne fe LO of the traditional press as an institution. The 
ice approach, though it eoinetdes with Justice Stewart's defini- 
tion, may be too narrdéw in that it denies press privileges tO some 


. J : 7 
‘who may Pepu tan ly perform important press functions. The second 


approach, therefore, nage not flawless, may- afford _the best com- 


“promise. 38» 
‘In any case, an important implication of the Sides press de- 


bate is that the first amendment need’ not be read to grant special 


j \ « 
rights only to those engaged in institutionalized communication. 


/ 


v 
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One writer argues that: 
° 


What it should protect is not the institution, but the role 
of the press: To afford a vehicle of information and opinion, 
to inform and educate the public, to offer criticism, to pro- 
vide a forum for discussion and debate, and to act as a sur- 
rogate to obtain for readers news and information that indi- 
vidual citizens could not or would not gather on their own. 

A special guarantee for freedom of the press should apply 

not simply to ‘those whom a court might label "press" but to 
whomever, of “whatever size, by whatever mggns> regularly 
undertakes to fulfill the press function. 9 


If the Supreme Court has never "squarely resolved" the insti-, 
tutional press question arising from Fusbies Stewart's Yale Law 
School address, i noted by Chief Justice Burger, the Court has 
not failed to acknowledge the unique role played by the institu- 
tional press. Justice.Black observed in the Pentagon Papers case, 
for example, that "[iJn the First Amendment the Founding Fathers, 
gave the free press the protection it Le have to fulfill its es- 


sential role in our democracy. "+0. Even e Chief: Justice has been 


~ 


more supportive of the role of an autonomous press free to make 
4 . 
editérial decisions without governmental interference than has 


aAL™ 
l 


been generally recognized.'+! Indeed, there has hee lack of 
; s 


judicial recognition of and support for the so-called ‘'societal 


function" of the press. +2 
@ ; ‘ 
, II. THE IMPLICATIONS OF GERTZ . (\ . 
Despite the fact that the Supreme Court has been reluctant to { 
grant the instifutional press special.privileges in many other areas, 
as noted above, +3 the libel question Pane soSs Does Gertz v. Robert 
Welch, Inc., 14mit the Sullivan libel rule to getions involving 
media defendants? Justice Powell, writing for the Gertz majority , #2 


focused ‘on media terms such as "newspaper," "news media," "pub- 


lisher(s)," and "broadcaster(s)" in his opinion. +6 Such media 


~ 10 


‘ , re) 


terms also appear in the opinions of‘at least two other justices 

in Serene Justice Blaclasun, concurring, made reference to enedes 
Liability" a the Chief Justice, i suantine wrote thatthe Court's 
"heldine applied ‘to "he 1a defendants. nh" Only Justice White, dis- 
senting, assumed thar the Gertz neltrne Seki to both media and 


non-media defendants. kg” ) hd Zo, 


\ 
* 


A. Problem With liace iin Approach . . 
It would seem fair to*‘conclude, based upon the language of 
the various Gertz.opinyons, that the Court has formulated a libel 
doctrine applicable only to defamatory statements published by 
media defendants, for example, newspapers and broadcasters. How- 
ever, Melville B. Nimmer, a professor of law, finds that such an: 
interpretation by the Gertz Court "leaves untouched a Significant, 
area of defamation involving written and spoken statements not 
MEOREPE via the media."20 Reinforcing Justice White's dissent, 
Professor Nimmer notes that: 
[O]ne is left with the uneasy feeling that the Court's ap- 
plication of the new doctrine to what may be regarded as 
the freedom of the press arena, and its unarticulated ex- 
clusion of other "speech" may have -been inadvertent, and 
that, further, the inadvertence was due precisely to the 


failure of the Court to recognize that freedoms of speech 
and press are not necessarily coextensive. 4 


If the Court meant the Gertz holding to apply ito tA the media, 
another writer has noted, the result is difficult to justify with= 
out reference to separate constitutional guarantees for speech and 
for the press, 2 a step which the eee date has been reluctant 
to take in other areas of communications laws 


The history of the constitutional libel privilege from Sullivan 


to Gertz, surprisingly, gives little indication that the "actual 


14 
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malice" rule of Sullivan was intended .to be applied e clusively 


to media defendants. While the principal defendant 4 Sullivan 
‘was a Hewapaper, fear individual defendants, all Alaban Negro 
clergymen, were also named. It is therefore ungerebande le that 
Justice Brennan's opinion spoke of the need for "breathin space" 
to protect "freedom of expression" rather ae fre dom of ee press | 
alone. 93 Indeed, the Court's ma jority opinion emphasized the need 
to protect an ee ede, robust and wide- -open" debate on public 
issués?+ without regard to whether the communication originated 
with a media or non-media source. While Justice Brennan made spe- 
cific reference to newspapers)) and to the press, 2° the primary 
focus bt the opinion was, wtthout doubt, on the free speech rights 
ss . 


_of the citia; n-critic. 57 


Another p oblem with the media- defendant spneuth taken by 


___tustice Powell in casts is that the eee nad previously applied 


the Sillivan’ rule to non Apes as well.as to vied 1a defendants dur- 


_ ing the intervening years. In Garrison v. Louisiana, 2° St. Amant 
aes Thompson, ae and Pickering v. Board of Education, 0 for example, . 


the Court had applied the Sullivan rule to non-media defendants with- 


out adverse comment by any of the dus tteass While it is true that 
each of the non-media defendants in these cases ined the media to. 
disseminate his message, there is no sugeostion by the Court that 
this wae a factor in.applying the constitutional libel privilege. 


In two of the three post-Gertz libel cases to be heard by the 


Supreme Court, Time, Inc. v. Firestone®! 


' Digest Ass\n,62 the press question was not raised because media de- 


fendants were involved. But in a third post-Gertz libel case, 


and Wolston v. Reader's 


Me a. 82 12. 7 3 


14 
Hutchinson v. Proxmire, 63 Ane Court had the opportunity to answer 
the press question raised hy Gertz sities the publication resulting 
in the libel: action was made by a United: ee Senator. But nee 
Justice Burger, | writing for the majority, aide that since the court 
had found that the plaintiff, the recipient of a government pesearch: 
grant, was not a ‘public figure, it was unnecessary to deal with the 


non-media defendant question. 6+ In. the five years since Gertz, the 


- lower courts, left without further guidance, have’ variously inter- 
preted the scope of the Gertz holding in regard to non-media de- 


fendants. 


B. ivtemppetatton by the States 

In numerous libel actions several lacus appeliate courts have 
indicated a reluctance to seit the constitutional privilege to 
non-media defendants. The: Wisconsin Supreme Couft, for example, in 
limiting the sonst tutional privilege to media defendants, contended 
that tap ttett in Sullivan and,its progény is a "focus on the media 
and the 'matter of public concern! Which « « « £8 the key to the 
distinction ue ct defamation law."65 State courts have likewise ruled 
that the privilege does not apply to credit reporting agencies, 06 
nor to libel aétions between private parties,67 or where the aueide 
cation concerns a private matter. 6€ Other siete coares, in cases 


focusing on-the negligence standard formulated on the basis of 


Gertz, have limited use of the new fault standard to actions brought | 


by privat individuals against media defendants. ©9 Still other state’ ~*~ 


courts have merely questioned the need to extend the libel privilege 


i 


to non-media defendants. 70 


Vz 


Many state courts and: lower federatgourts, on the other hand, 


have applied the, Sullivan-Gertz libel privilege to media and non- 
“media defendants alike.7! In some instances the courts, while 
° acknowledging that Gertz was specifically applied to media defend- 

ants, held that this did not necessarily preclude use of the privi- 


lege by non-media defendants. 72 And, despite the Gertz opinion, 


at least ‘one State jas found. no rational basis for limiting the 
Sullivan mule: Following’ that reasoning Maryland applied the eute.. 
to media and non-media defendants and to both libeI and slander 
actions. 73 In making the Sul] Wwan-Garts ‘rule applicable to both 
‘media and non-media defendants, the state courts are aivine at 

Least implicit recognition to Chief Justice Burger's interpretation ; 
of the ongoing speech-press clause issue.7+ 


‘ + 
Until the Supreme Court rules specifically to extend Gertz 


to non-media defendants, state courts will no doubt continue to © 
follow two lines of authority. And, if some states continue to 


read Gertz as limiting the Sullivan rule to media defendants, as 


seemed .to be the intention of Justice Powell, non-media defendants 
may .be faced with liability cetermined by a’ lesser standard of fault 
in an aotion brought by a private ‘individual than would a media de- 
' fendant. tt bas been suggested that neither policy. nor .reason re- 
“quire such a result.7?_ On the other hand, .if the Sullivan rule is 
applied to both media and non-media defendants, one of the last re- 
maining privileges accorded the press as an institution will dis- 


aDpEAR In this regard, a variation on the theme of special press 
pepbestion has been suggested as’ an alternative. 

Since the media libel defendant typically is reporting (press) 
the statement (speech) of other persons, it might be said that both 


—_ 
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the speech and press guarantees are usually involved. But in the 
context of a libel or slander by a non-media defendant, an-argument 
can be made that only protection under the speech clause is in- 
volved. While the joint protection of the two clauses might be 
sufficient to override even a strong state interest in protecting 
reputation, it may. be argued that the free speech clause alone 
would be insufficient to do so. 76 The Sullivan libel defense, how- 
“ever, is not without’ tts burdens, particularly for media defendants. 
' This was vividly demonstrated ina controyersial 1979 case dealing 
with peer ~trial discovery in a ) gudt million libel action brought by 

a public Maur against broadcast defendants and a Magazine, to be 


discussed below. ; x 


III. THE IMPLICATIONS OF HERBERT 
Despite the media focus of Gertz in 1974, five years later in» 
Herbert v. Lando’? the Supreme Court again rejected the opportunity 
to accord the news media a special institutional privilege under the 
‘free press clause, even though the case involved a Sullivan-rule 
libel question. 
The defamation action in Herbert resulted fons. a CBS broadcast 


in 1973 entitled "The Selling of Colone} Herbert," a aucun of CBS's,” 


award - -winning "60 Minutes" program which had been critical of the 
plaintiff. Colonel Herbert, a retired Army officer who had eeteaded 
war-time service in Vietnam and who had received widespread media — 
attention in 1969-1970 when he accused his superior atrioaes of cov- 
ering up reports of atrocities and other war crimes, brought a gle 
million-plus libel acti@n against CBS, Barry Lando, producer and | 
editor of the eee Mike Wallace,. the narrator, and Atlantic 


15 | pes 


“ject seanaes - ando. tnfhis complaint, Herbert siisoes thas the 
- program and article falsely and maliciously portraydd him as a liar 
and a person who- ad made war- crimes charges te explain his relief . 
‘from command. He| requested what the Court called "substantial dam-. 
ages" for injury fo his reputation and to the literary value of a 


book he had just hublished recounting his experiences. 78 


The issue posed by Herbert was deceptively simple: Does a, 
journalist ina Sullivan-rule libel case have a first amendment _ 


. right. to refuse tp answer pre-trial peat lees questions directed 


toward the exercise of judgment in the editorial process?’9 _The 
District @ourt's answer was that a public figure libel Seineire f 
is entitled to a "liberal interpretation" of the rule concerning 
pre-trial Giscovery. 80 In reference to prd-trial discovery, the 
Federal Rules of Civil Procedure state that: « ry 
shies may obtain discovery regarding any matter, not 
privileged, which is relevant to the subject matter in- 
nvolved in the pending action. . .. It is not ground for 
objection that the information sought will be inadmissible 
at the trial if the information sought appears reasonably 
calculated to lead to the discovery of admissible evidence. &1 
On interlocutory appeal, the Second Circuit, noting that the 
seemingly narrow issue before the court had broad implications in‘ 
terms of first amendment protection afforded the editorial process 
against compelled disclosure, reversed the District Court.82 Chief 


Judge Kaufman, eeeneed ne the view that the na Court in such 


cases as Miami Herald Publishing Co. v. Mornillo®3 and Columbia 
———————————— ——— 
Broadcasting System v. Democratic National Committee®+ had granted 


“ye 16 


i ae , “45 
protection to the editorial Anse in unequivocal yet con- 


“yy 


— cluded that: . - we 
If we were to allow selective disclosure of how a journal- 
ist formulated his judgments on what to print or not to 
print, we would be condoning judicial review of the edi- 
tor's thought processes. Suck an inquiry, which:on its 
face would be virtually boundless, endangers a constitu- 

' tionally protected realm, and unquestionably puts a freeze _ 
on the free interchange of ideas within the newsroom. A f 
reporter or editor, aware that his thoughts might have'to — 

- be justified in a court of law, would often’ be discouraged 

and dissuaded from the creative verbal testing, probing, 
{ and discussion of hypotheses and al bere Tyee i eke 
the sine qua_non of responsible journalism.?? 


Judge Oakes, concurring in Judge Kaufman's opinion, rajied es part 

Justice Stewart's seminal speech at Yale ‘Law School in arrjv- 
Any lat the conclusion that cas first amendment provided protection 
‘against compelled discovery ‘of the editor tat selection process. %6. 
On appeal, however, the Second Cifcuit's grant of a virtually abso- 


lute privilege for the editorial function of the press was reversed. 


B. The.Supreme Court's Response in Herbert 

Justice White, writing for a six-member majority in Herbert, 
‘puled that a journalist does not have a absolute first amendment 
privilege to refuse to testify during pre-trial discovery hearings 
-in a suit by a public figure in regard to either "state of mind" 
questions involving the journalist's thought processes or in re- - 
‘gard to "predecisional communica #ions" betwegn reporters and edi- 
tors. 97 Justice White said that the Sullivan standard requiring 
public officials and public.figures to prove knowing or reckless 
falsehood to collect damages provided an adequate balance between 
a libel plaintiff's reputational interest -and the first amendment's 


guarantee of a free pregs. 08 And, since Sullivan and its progeny 
17 
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made it necessary that a public figure inquire into the aeeendanke 
conduct and state of mind, denying him the right to pursue such 
questions in pre-trial discovery, would alter the balance of inter- 
ests provided in Sullivan by substantially iM®erfering with thg 
plaintiff's ability to carry his burden of saaee ee 

The Court's majority clearly assumed that seupeltine disclosure 
of the beliefs and conversations of editors and reporters would not 
_unconstitutionally chill editorial decision making. 90 Rasonding 
to arguments of the media defendants that adoption of such liberal’ 
discovery rules would offer opportunity for harassment, abuse, and 
increased legal expenses, Justice White said that trial judges, ap- 
plying existing discovery provisions, already have "ample powers" 
to curb discovery abuses by requiring relevance, by issuing protec- 
tive orders, and by construing the rules to secure speedy and. in- 
expensive determinations of defamation actions. 91 | 

Justice Brennan, dissenting in part, agreed with the majority 
in rejecting a privilege against inquiry into a reporter's mental 
processes, but he urged a qualified constitutional privilege to pro-— 
tect "predecisional communications" in the nejgsroom. 92 Justice Mar- 
shall, dissenting, likewise agreed with the majority that individual 
"state of mind" inquiries were virtually mandated by the "actual mal- 
ice" standard, but he argued for an absolute encivitare against discov- 
ery of "the substance of editorial conversation."93 Justicé Stewart 
‘dissented because he did not think discovery questions concerning the 
editorial process were nereven in Sujlivan-rule libel actions. a 

The a important aiid as in Herbert, however, may be the . 


concurrence of Justice Powell in which he attempted to clarify and 
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integrate the majority opinion of Justice White with the dissenting 


views of Justices Brennan, Marshall, and Stewart. 9? Justice Powell 
said: "I write to emphasize the additional point that, in super - 
vising discovery in a libel suit by a public figure, a district 
court has a duty’ to consider First Amendment interests as well as 
the private interest of the plaintiffs."96 He concluded that: 
Whatever ‘standard may be appropriate in other cases, when a 
discovery demand arguably impinges on First Amendment rights 
a district court should measure the degree of relevance re- 
quired in light of both the private needs of the parties 
and the public concerns implicated. On the one hand, as 
this Court has repeatedly recognized, the solicitude for 
First Amendment rights evidenced in our opinions reflect 
concern for the important public interest in a free flow 
of news and commentary. ~ . . On the other hand, there also 
is a gre eels public interest in accordipg to eivil. iti- % 
gants dis ry fo such matters as may be genuinely relevant 
to their lawsuit.9 
Such a balancing-of-interests approach, though "hardly an exact 


science," is a proper function of judges, Justice Powell noted. 98 


C. A Conditional Privilege for the Press? ~ 

: In rejecting the absolute eunetiiia against pre4trial discovery 
afforded “the press under the first amendment by the Second Circuit, 
has the Supreme Court in Herbert ruled out even a conditiona} privi- 
lege for the press? The answer seems to be a qualified "no." It 
is SEgMAB LS, at least, that the Herbert majority's rejection of an 
abgolute editorial oe privilege does not oblige trial judges 
to “sondone unjustified intrusions 4nto editorial communications, par- 
picularly in regard to predecisional newsroom conversations. 79 And 
although the Herbert majority did not accept Justice Brennan's pro- 
p&¥ed compromise, !90 Justice White was careful to limit his: opitttch , 


pointing out that: 


Ys . : | 19 is . a 
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This is not to say that the editorial discussiong or 
exchanges have no constitutional protection from casusé] = 9 
_ inquiry. There is no law that subjects the editorial / 
process to private or official. examination merely to sat- 
isfy curiosity or to serve some general end such as the 
public interest; and if there were, it would not survive 
constitutional scrutiny as the First Amendment is pres- 
ently construed. 101 
‘Justice White's opinion suggests that while the majority of 
the Court rejected an absolute editorial privilege for the press, 
it. did not explicitly reject a qualified ciiteee. -That also 
seems to be the position taken by Justice Powell in concurring, 
beginning his opinion with the statement: "I do not see my ob- 
servations as being inconsistent with the Court's opinion. "102 
It should also be remembered that two of the dissenters, Justices 
_Brennan and Marshall, would grant a conditional privilege against 
discovery into the editorial process, particularly predecisional 
newsroom conversations, and that @ustice Stewart would rule out 
pre-trial discovery altogether in Sullivan-rule libel cases, ar- 
guing that such questioning is irrelevant. < 
| The Herbert decision, though only one in a series bf recent 
"Supreme Court opinions unfavorable to the media, brought what one 
justice called a "firestorm of sSldlueua one wniegeieum from the 
press. !03 The press generally viewed the decision as threatening 
the "uninhibited, robust, and wide-open" debate on public issues 
espoused by the Court An setting out the Sullivan rule. That 
threat, as perceived by the press, gone both as a result of the 
unprecedented scope of discovery afforded Herbert even before the 
defendants declined to answer specific questions designed to probe 


the editorial judgmental process! O4 and fear that-:the Herbert Court 


, was in fact altering the scope of the Sullfvan rule itself.105 
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tHeeed, Herbert's authorization for direct inquiry into the edi- 
torial process by libel plaintiffs may increase media defense costs 
significantly, thereby chilling the exercise of the editorial 
process and encouraging further self-censorship. 1% 


It is clear that while the various courts considering ‘Herbert 


may have been askéd to answer a relatively straightforward question, 


Does a journalist in a Sullivan-rule libel case have a first amend- 


ment right to refuse to answer pre-trial discovery questions direct- 
; ed toward the exercise of editorial judgment, fhe plethora of 
opinions issued by the various judges !07 suggest that the pre- 


\ 


trial ‘discovery question in such a context is far more complex 


than it first appeared. 


V. CONCLUSIONS 
The issues involved in the ongoing debate over the relative 
protection afforded by the speech and press clauses of the first 
amendment have received scant illumination from the Supreme Court's 
‘recent libel decisions. While Justice Powell's majority opinion 
in Gertz.seemed to limit yas Suilivan rule to media defendants, 


state courts have variously applied Gertz in, regard to private 


libel plaintiffs. Some have r¢ad Gertz, foy example, as applica- 


ble to only media defendan lied the Sullivan rule, 
despite Gertz, to media a “non-me sf endants alike; some have 
limited the scope of Sullivan-rule cases in terms of who brings the 
libel action or in reference to the nature of the publication re- 
sulting in the action. 

The Sullivan rule, it should be noted, was applied to both 


media and non-media defendants prior to Justice Powell's Gertz 
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decision. In such cases, for example, as Garrison, St. Amant, and 
Pickering the erueial’ Link seemed to be that the non-media defend- B 
ants used the gedia for the communication of their messages. But , 
more often than not the press has been the benefactor of the "actual 
malice" privilege simply because ie eats are most involved in the 
publication of potentially libelous statements about public persons. 
In other words, it has mattered little whether oy hot the Sullivan 
rule was meant to be limited to media fefendants since it is the 
media which ultimately become the target in most public libel 

actions. | . 

The Gertz opinion in June of 1974, however, followed five monthe 
later by Justice Stewart's Yale Law School aiawees. prompted a lively 
national debate, both inside and outside the courtroom, over the rel- 
ative merits of special first amendment protection for the institu- 
tional press. Chief justice Burger recently expressed the yiew that 
the Court has never squarely resolved the speech-press protection 
issue, this despite his dissent in Gertz acknowledging that Justice 
Powell's majority opinion limited the Sullivan rule to media detent 
_ ants, at least in actions brought by private persons. In post-Gertz 
cases the Court has been consistently reluctant, particularly out- 
side the libel area, to provide the press special tonstitutionale 
se ieitecss, In regard to access to jails and the courtroom, for 
exampla, the Court has refused the media access beyond that provided — 
the sueent public. The press has also been denied a constitutional 
privilege allowing protection of-confidential sources and safeguards 
against sirertas warranted searches of newsrooms. 

The ambiguity of the judicial stance toward the question of a 


special first amendment libel privilege for the institutional press 
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is also reflected in the Court's’more recent Herbert aeession in- 


volving pre- -trial discovery. While the narrow scope of tive ma jor- 
ity's holding, plus Justice Powell's concurring opinion, may still 
allow the press to seek a conditional privilege:in civil discovery 
cases involving libel, the Herbert opinion may foreshadow future 
problems for the press. While the decision requiring a liberal 
interpretation of the Federal Rules of Civil peamednne: 49 regard 


to discovery may not cause such media giants as CBS or the New 


~ York Times to. engage in excessive self-censorship, as assumed by 


the Court, the scope of the discovery process as demonstrated by 
Foxbest, and the extra Exnenee likely to be incurred in success- 
fully defending against future libel actions, may very well chill 
the editorial function of thousands of small daily and weekly -news- 
papers and smaller broadcast stations throughout the United States. 
Floyd Abrams, counsel for the Herbert defendants, has cautioned, 
for example, that the Court's "ruling will be as applicable in 
libel actions by powerful public officials as it is to this plain- 
tirt and as PEELieable to suits against.small and easily es 
defendants as it is “ae these defendants. 0108 

And whether or not the Sullivan Tule was meant to be limited \ 
to media defendants, the raison d'etre for, the privilege remains-- 


the recognition of a national commitment to an "uninhibited, robust, 
v 


and wide-open" debate on public fssues. If Justice Stewart's claim 


of a special first amendment privilege for the institutional press 
goes too far, the role which the press’ assumes as a surrogate to 


obtain for readers and listeners information that individual citizens 


“could not or ‘would not gather on their own and in providing a forum 
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ee / 
for discussion and debate of issues of public concern continues 


tq need protection. Various interpretations of the Gertz holding 


by state courts in regard to the media issue indicates that the 
- Supreme Court hasbeen less than clear in its recent Sullivan 
rule pronouncements. And the amaeiolue centroversy surrounding 
theMerbert decision Seiviee the press a privilege against pre- 
trial discovery seems to indicate that iii8-oneech-ponss Staues 


debate is far from resolved. 
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be false, without any regard to his lack of fault. 


RESTATEMENT. (SECOND) OF TORTS § 580B, Comment e (1977). 4 
! : 


76For a discussion of this and other aspects of the question, 
why non-media defendants should not be privileged, see J. Barron & 
C. Dienes, HANDBOOK OF FREE SPEECH AND FREE PRESS 317-19 (1979). 
2 774 U.S. 153. 
7814. at 155-56. 
79For a discussion of this question as posed in Herbert, see 
Bezanson, Herbert v. Lando, Editorial qpeepenis and Freedom of the 
Press: An Essay, 1975 UNIV. ILL. L. FORUM 605; Franklin, Reflections 
on Herbert v. Lando, 31 STAN. L. REV. 1035 (1979); Friedenthal 
’ 


; ert v. Ane : AS ote on Discovery, 31 STAN. L. REV. 1059 (( 
Goldfluss, Herbe ando: No Cause for Alarm, 1 COMM. & THE LAW 


61 (1979); Hunter, patorial pa ieee end the Scope of Discovery | 
S ivan-R i, S; - Kus ede 7 9 19 = 9 ° 
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af 


30 
8073 F.R.D. 387, 394.(S.D.N.Y. 1977). 
SIPED. R. CIV. P. 26(b)(1). 

82568 F.2d 974, 975 (2d Cir. 1977). 
83418 U.S. 241 (1974). 


84412 U.Ss 94 (1973). ; 
85568 F.2d at 980. 


861d. at 986 (Oakes, J., concurring). Judge Oakes noted wha 
he termed an "evolving recognition of the special status of the 


t 


press in our governmental system and the concomitant special recog- 


nition of the Free Press clause of the First Amendment" in such 


720 (1979). \ 


87 the questions which Lando refused to answer on the basis 
that they were incohsistent with the protection afforded .the edi- 


. torial process by the first amendment.were grouped in five gate- 
gories by the Second Circuit as follows: i 


4 
4 


Vs Lando! s conclusion during his research and investiga- 
. tions edhe tg people or ieads to be pursued, or not 
to be pursued, in connection with the "60’Minutes" | 
segment and he Atlantic Monthly article; 


2. Lando's done? ions about facts imparted by interviewees 
and his state of mind with respect to the veracity of © 
persons interviewed; 


3. The basis for onclusions where Lando testified that he 
did reach a conclusion concerning the veracity of per, 
sons, informatiion or events; 


4, Conversations between Lando and Wallace about matter 
ey be a aa r_excluded from the broadcast publica. 
on; an 


5. Landg's intentic s as manifested by his decision to 

include or sce certain material. 
568 F.2d at 983. It should be pointed out thaf four of the above 
categories involved Lando!s state of mind alone while only the 
fourth involved "predecisional communications‘ with others. See, 
Franklin, note 79 supra, at 1036. ‘ e 


88441 U.S. at 169-70 
8914. at 170. 


| | " 32° 
| 


Supreme schre decisions as Tornillo and Nat ze - 
mittee. ig” at 986- 87. See also, Oakes, Proof of Actua 
in borane ion Actions: An Unsolved Dilemma, 7 HOFSTRA L. 5, 


: 31 hte 
ep be 

Pra. at 174-72, iy 
91Td. at 176-77. a 


Ae . 
921d. at 180-81 (Brannan, J.;sdissenting in part). 
¥ 
9314. at 207-09 (Marshall, J., dissenting). 


. Ta. at 199-202 (Stewart, J., dissenting). Justice Stewart 
wrote: : 


What was not published has nothing to do with the case. An 
liability ultimately depends upon the publisher's state of 
knowledge of the falsity of what was published, not at all 
upon his motivation in publishing it--not at all, in other 
words, upon actual malice as those words are ordinarily 
understood. 


Id. at 200. 


This statement caused one commentator to view Justice Stewart's 

. position as being “simply wrong." It was pointed out that if what 
was not published contradicts what was published, and the communi- 
¢ator had knowledge of or ready access to the contradictory mater- 
ial, such evidence would be directly probative of actual malice or 
reckless disregard. See Hunter, note 5 supra, at 808. 


95Tustice Powell's Herbert concurrence can be viewed as strong- 
ly reminiscent of his earlier concurrences for nearly identical ma- 
jJorities in two criminal discovery cases, Zurcher v. The Stanford 
Daily, 436 U.S. at 568 (Powell, J., concurring); Branzburg v. Hayes, 
408 U.S. at°'709 (Powell, J., concurring). For a discussion of Jus- 
tice Powell's role in attempting to illuminate and® integrate the 
opinions of other justices, see Goodale, ws M and the Law 
in COMMUNICATIONS LAW 1978, at 425-27 (J. Goodale, ed. forays The 
Supreme Court 1978 Term, 93 HARV. L. REV. 148, 154 n. 45 (1979). 

9614, at 178 (Powell, J., concurring). 

9714. at 179-80 (Powell, J., concurring). 


9814. at 180 (Powell, J., concurring). 
yo, «i see e-g-, The Supreme Court 1978 Term, note 95 supra, at 


100Justice White dismissed Justice’ Brennan's suggestion that a 
qualified rule be fashioned granting editors' and teporters' 
"{ildeas expressed in conversations, memoranda, handwritten notes 
and the like" presumptive protection against discovery as contem- 
plating either a lengthy bifurcated trial or a formalistic verifi- 
cation of the pleadings. 441 U.S. at 174-75 n. 23. 


( 


101qq. at 174. 
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or 


\ 


, 


4 ‘ a 2 
1027q. at 177-78 (Powell, J., concurring). 


\ 
103Justice Brennan, attempting to explain the criticism six 
months after the decision NSE ADACMEEES noted that: 


Being asked about one's state of mind can be a demeaning. 
and unpleasant experience. Nevertheless, the inquiry into 
a defendant's state of mind, into his intent, is one of 
the most common procedures in the law. ... "and, in the 
area of libel, it would scarcely be fair to say that a 
plaintiff can only recover if he establishes intentional © 
falsehood and at the same time to say that he cannot in- 
quire into defendant's intentions. 


—.Address, Justicé Brennan, Newhouse Law Center, New York, 5 Med. 
vL.« Rptr. 1841 (Oct. 17, 1979). For.an analysis of why Herbert 


(characterized as "a thoroughly unremarkable case," the outcome 

of which, rightly or wrongly, could be said to flow from earlier 
Court decisions) evoked such a shrill response in early television 
and newspaper reports, see Franklin, note 79 supra, at 1049-58. 


/ 104The sheer volume of the deposition ieunietnt in Herbert 
gives some indication of the exhaustive questioning which the jour- 
nalist may face in the discovery process. A total of 26 days, 
spread over the period of a year, was devoted to the deposition 
of Lando alone, consuming 2,903 pages of transcript, as well as 

240 exhibits. Lando answered innumerable questions about what he- 
knew, or-had Seen; whom he interviewed; intimate details of his 
discussions with sources;”“4nd the form and frequency of those in- 
terviews. The Second Circuit called the sheer volume of the tran- 
script as "staggering." 568 F.2d at 982. Lando refused, however} 
tovanswer questions involving his beliefs, opinions, intent, and 
con¢lusions. Such questions ranged from inguiries into conclusions 
regarding people or. leads to be pursued (or not to be pursued) to 
questions inquir into Lando's intentions as manifested by deci- 


. Sions to include or exclude material. Brief of Respondents in Op- 


position, at 3-4. The questions which Lando refused to answer 
vist ga into five categories by the Second SaEME Ys See 
note 


105Rather than treating the issue raised as one of first in- 


‘pression, as had the District Court, 73 F.R.D. at 390, the Supreme 


Court's majority concluded that constitutional and common law 
precedent had already considered and rejected an editorial process 
privilege. See 441 U.S. at 160-65 and nn. 5-15. None of the cases 
cited by the majority expressly disproved the existence of an edi- 
torial process privilege. The pre-Sullivan cases listed demon- 
strate only that state of mind evidence is admissible to prove the 
defendant's common law malice. For a discussion of ‘isn aa 


see The Supreme Court, 1978 Term, note 95 supra, at 153-54 n. 43 


“106TH41s «may occur in at least two ways: It may encourage more 
libel actions by plaintiffs who see $ better chance: of winning or 
who view the discovery proceedings a gg to harass the 


x 


or 33 


press, and it may discourage the frequent use made in the past of 
summary judgment for media defendants, at least until after the 
discovery process. Id. at 156-57. Encouragement for trial judges 
to deny summary judgment may have been reinforced, at least through 
dietum, in another libel action decided by Court during its 
1978 Term. Chief Justice Burger, writing for the Court in Hutch- 
inson v. Proxmire; 99 S.Ct. 2657, €appended a footnote to his opin- 
ion to make the observation that "[t]he proof of ‘actual malice' 
calls a defendant's state of mind into question . .. and does 

‘not readily lend itself to summary disposition." Id. at 2680 n.9. 


107Besides the five opinions by Supreme Court justices, as 
noted above, Judges Kaufman, Oakes, and Meskill of the Second 
Circuit wrote separate opinions, see 568 F.2d at 975, 984, 995, 
4 ay ee a judge, Judge Haight, also published an opinion. 
» 73 FeReDs. 307s 


108prief of Respondents in Opposition, at 67-68. 


» 


